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March 28, 2003 – Original Agreement – Ordered child support at $8,500 total for 3 
children based on Husband’s Income of $800,000 Annually.  Husband worked at 
“Stratagene Holding Corporation, Inc.”, a company he founded.  Order also 
provided for unmodifiable spousal support at $12,000 per month for 120 months. 
  
August 24, 2007 - Wife filed motion to modify child support, award attorney fees, 
and establish spousal support arrears. A joint neutral expert was retained. Wife 
filed schedule of assets and debts indicating $14,237,593 in assets, including many 
that were liquid, with no debt. Husband’s schedule indicated he sold Stratagene 
and no longer held position at company. Current monthly income included $10,980 
in salary, $224,867 in dividends and interest, and $426,556 in investment and 
ordinary losses. 
 
Analysis of Income Available for Support – The Neutral prepared two alternatives 
for income to Husband. One included losses from start-ups, the other did not.  
Husband threatened to sue Neutral’s firm for “professional malpractice” for not 
presenting income without considering all losses.   
 
The Court encourages the expert to present any alternatives for calculating income. 
The Neutral went forward with both calculations in final report. Monthly income 
was as follows under two methods: 

 Husband’s Monthly Income (Loss)  
From Start-up Companies 

 
 Including Losses Excluding Losses 

2007 ($     9,100) $ 320,800 
2008 ($ 235,600) $ 229,100 

 
The Neutral did not analyze companies for personal and/or nonrecurring expenses 
because they were not relevant due to the size if gains/losses. He concluded 
Husband received additional income of nearly $2,000,000 annually from interest 
and dividends. Finally, the Neutral determined husband received over $100 million 
from sale of Stratagene in 2007 and that his current portfolio balance in 2008 was 
$63.6 million.  
 
The Trial Court increased child support from $4,000 monthly to approximately 
$18,000 monthly. (AFFIRMED ON APPEAL).  The Court declined to consider 
losses from start-up companies in considering income available for child support. 
The Trial Court also awarded $75,000 in sanctions against Husband 
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(OVERTURNED ON APPEAL) and awarded $200,000 in Attorney fees 
(AFFIRMED ON APPEAL). 
 
Court of Appeal Discussion and Ruling  

Was it error for the course to omit losses from Husband’s start-up 
businesses when calculating income for child support? 
- No, the court had discretion under subdivision (b) of section 4058 to 

consider Husband’s “earning capacity,” rather than his actual income, for 
purposes of calculating guideline child support. 

o Court determined the sale of Stratagene was a change in 
circumstance. 

o Court considered Joseph’s substantial resources and interest and 
dividends as well as the dramatic effect of allowing a reduction 
based on business losses. 

o Cited In re Marriage of Berger (2009 170 Cal.App.4th 1070 
(Berger) 
 Determined by including the losses the court would be 

shielding a portion of his income from support.  
 Noted that Husband maintained “an affluent, even wealthy 

lifestyle despite those business losses” including multiple 
multimillion dollar residences and use of a private jet for 
international travel. 

- Interesting Quotes from the Decision 
o “Joseph ‘cannot unilaterally, and voluntarily, arrange his business 

affairs in such a way as to effectively preclude his children from 
sharing in the benefits of his current standard of living.’” 

o “This court is mindful of the mandate of [section] 4058[, 
subdivision] (a)(2) to deduct business expenses in the calculation 
of gross income. Joseph strongly makes this argument. However, 
that statute, which far predates Berger, does not compel the court 
to deduct losses from business investments to enable a parent to 
prefer his business investments to his support responsibilities for a 
season while that parent maintains a wealthy lifestyle. To do so 
would enable Joseph or any parent to voluntarily divert income 
otherwise available for support to various start-up businesses, live 
extravagantly off sizeable assets, and plead poverty at the support 
hearing.” 


